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Silencing Foreign Voices: Restrictions on Alien Ownership of Broadcast Stations 

By Janies V. D’Aleo 

Broadcast ownership provisions have been present in American society in some 
form or another since 1912. The time has come for these restrictions to be lifted. The 
current provisions have been in place, with little variation, since the Communications Act 
of 1934. This paper argues that the original reasoning for these provisions no longer hold 
true in today’s society, indicating that foreign ownership restrictions should be lifted or 
relaxed. 
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On March 2, 1999, Rep. Cliff Steams (R-Fla.) introduced bill H.R. 942, titled 
“Broadcast Ownership for the 21 st Century Act,” in the House of Representatives. 
Referred to the Subcommittee on Telecommunications, Trade and Consumer Protection, 
the bill would reduce the number of restrictions on broadcast ownership. Specifically 
addressing the issue of foreign ownership in one of the sections, the bill proposes raising 
the maximum percentage a foreign corporation or individual can own of a U.S. broadcast 
property, provided certain conditions are met. In introducing the bill before the House, 
Steams cited his reason for the measure: “Mr. Speaker, many nations prevent American 
companies from owning any percentage of their domestic broadcast industry. We must 
institute reciprocity and this bill starts this process now.” 1 

Section 5 of Steams’ bill adds to the provisions of Section 310(b) of Title 47 of 
the U.S. Code dealing with foreign ownership. Parts of Section 310 date as far back as 
the Radio Act of 1 912 2 and were most recently amended by the Telecommunications Act 
of 1 996. Section 3 1 0(b) states that a broadcast license will not be granted to an alien, a 
foreign corporation, or a corporation more than 20 percent of which is foreign owned. 4 
In addition, a corporation owned by a holding company that has more than 25 percent 
foreign ownership can be refused a license if the Federal Communications Commission 



1 145 CONG. Rec. H833 (daily ed. Mar. 2, 1999). 

2 Krista Schwarting Rose, Changing Frequencies: The Federal Communications Commission Globalizes 

the Telecommunications Industry with the Adoption of the WTO Agreement, 8 Minn. J. Global Trade 
161,162.(1999). 

3 Telecommunications Act of 1996, Pub. L. No. 104-104, § 403(k), 1 10 Stat. 56, 131-32 (1996), 

reprinted in 1 TELECOMMUNICATIONS ACT OF 1996 P.L. NO. 104-104: A LEGISLATIVE HISTORY, at 
Doc. No. 1 (1997). 

4 47 U.S.C. § 310(b) (1998) 
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(FCC) finds the public interest will be served by the refusal. 5 Steams’ bill would add 
another provision to the law, making it the policy of the United States to treat a foreign 
entity trying to purchase American broadcast properties in the same way that its home 
country treats American companies seeking to enter its broadcast industry. 6 

Should this bill become law in its present form, it would provide a marked change 
in the way the United States regulates broadcast ownership. Only one time in the FCC’s 
65-year history has that organization allowed a foreign company to breach one of the 
ownership benchmarks in an American broadcast property. 7 Under the Steams proposal, 
a foreign individual or corporation could own as much as 40 percent of an American 
broadcast property, either directly or through a holding company. 8 In addition, the bill 
seems to suggest that the FCC would have the discretion to approve a license for a 
company that surpassed the 40 percent foreign ownership benchmark. 9 The implication 
is that the FCC would not necessarily have to automatically refuse a license to those 



% Id. 

6 H.R. 942, § 5(b)(2) (1999). Thus far, only one day of hearings has been held by the subcommittee and 

only one speaker has addressed the Section 3 10(b) implications specifically. See, Broadcast Ownership 
Regulations: Hearing Before the Subcommittee on Telecommunications, Trade and Consumer 
Protection of the House Committee on Commerce, 106 th Cong. 65-69 (1999) (prepared statement of 
Leonard J. Asper, Chief Operating Officer, CanWest Global Communications Corporation). 

7 In re Application of Fox Television Stations, Inc. For Renewal of License of Station WNYW-TV New York, 

New York, 10 F.C.C.R. 8452, 8529 (1995) (Quello concurring). (Hereinafter referred to as Fox I). In re 
Application of Fox Television Stations, Inc. For Renewal of License of Station WNYW-TV, New York, 
New York, 1 1 F.C.C.R. 5714, 5715 (1995). (Hereinafter referred to as Fox II). One author wrote that 
since it is unlikely a foreign company would ever gain such a sizable foothold in American 
broadcasting before a question of ownership arises, the Fox precedent becomes almost irrelevant. See, 
W. Scott Hastings, Foreign Ownership of Broadcasting: The Telecommunications Act of 1996 and 
Beyond, 29 Vand. J. Transnaf 1 L. 817, 835 (1996). 

8 H.R. 942, supra note 6. 

9 Id 
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companies with direct foreign ownership over 20 percent, increasing the Commission’s 
discretionary power from just indirect holdings to direct holdings as well. 10 

Whether or not H.R. 942 becomes law, the broadcast industry has changed 
drastically since the Communications Act of 1934 was first passed, creating the FCC and 
the indirect ownership restrictions. Telephone companies have merged into multinational 
corporations, creating situations in which partial owners of a single company could be 
from several different countries. Furthermore, the communication boundaries between 
countries have been almost erased with the advent of direct satellites and the Internet. 

The FCC has already made some concessions to this new environment by allowing 
mergers between large, international telephone companies, which the Communications 
Act refers to as common carriers. 1 1 The purpose of this paper is to determine whether 
this new environment also necessitates a change in the ownership restrictions governing 
broadcast properties. 

Background 

With minor changes over the years, the foreign ownership restrictions on 
broadcast licenses have remained basically the same since the Communications Act of 
1934 created the FCC. The restrictions themselves came almost completely from Section 
12 of the Radio Act of 1927, which itself was a continuation of restrictions dating back 

10 Rahul Kapoor, Limits on Foreign Ownership of Radio Licenses Under 47 U.S.C. §310: An Analysis of 

the Existing Restrictions and Proposed Changes in the Telecommunications Act of 1996, 15 Wis. Int’l 
L.J. 163, 169(1996). 

11 Schwarting Rose, supra note 2, at 175-179. Rose discusses some of these mergers, pointing out that the 

FCC wasn’t as concerned with foreign influence as it was with the effect on consumers. 

12 H.R. Rep. NO. 1918, at 48 (1934), reprinted in A LEGISLATIVE HISTORY OF THE COMMUNICATIONS ACT 

OF 1934, at 733, 780 (1989). 
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13 

to 1912. The Radio Act of 1927 disallowed ownership by an alien, foreign government 
(the current Section 3 10(a)), or any company that had 20 percent foreign ownership. 14 In 
order to close a loophole in that law, the 1934 Act added a provision that allowed the 
FCC to prevent a company owned by a holding company with 25 percent foreign 
ownership from obtaining a license if the Commission found the public interest would be 
served by the denial. 15 These restrictions have remained in place for the past 65 years 
with only minor variations, the most recent of which came in 1996 when the 
Telecommunications Act removed a provision prohibiting a license-holder or holding 
company from having alien directors. 16 

Steams’ bill would not change these provisions, only add to them. The new 
section, titled “Reciprocal Treatment for Broadcast Stations,” states that if a foreign 
country allows U.S. companies to own a minimum of 20 percent directly, or 25 percent 
indirectly, of a broadcast company in that country, then the U.S. government would 
permit corporations or individuals from that country to own the same percentage, up to 
40 percent, of an American broadcasting company. 17 Congress has considered this theory 
of reciprocity before. Both the House and Senate agreed to use reciprocity as a basis to 
lift the foreign ownership restrictions on common carriers in 1995 but could not agree on 



13 Schwarting Rose, supra note 2, at 162. 

14 Id. 

15 H.R. R£P. NO. 1918, supra note 12, at 48-49. 

16 Telecommunications Act of 1996, supra note 3, at § 403(k)(l). 

17 H.R. 942, supra note 6. 
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the enforcement method, forcing removal of that provision from the Telecommunications 
Act on 1996. 18 

Also, critical to the issue of foreign ownership is a concept known as economic 
competitive opportunity (ECO), which is a four-part test used to determine if American 
companies have an opportunity to compete in foreign countries. Unlike ECO and the 
plan created by the World Trade Organization (WTO), both of which left broadcasting 
out of the framework, Steams’ bill would open broadcast ownership in the same way as 
the common carrier industry. 

ECO, followed by the WTO Agreement, has made it possible for the United 
States to allow foreign companies into the U.S. common carrier market with some 
protection against another country taking advantage of the provisions. The ECO test, 
which the FCC adopted in November 1995, consists of four parts: the legal right for U.S. 
companies to “obtain a controlling interest in a facilities-based carrier,” 
nondiscriminatory interconnection, competitive safeguards against anticompetitive 
practices and a regulatory framework of enforcement. 19 Even though the FCC was 
willing to use this analysis for common carriers, the Commission expressly stated that it 
was not willing to use it for broadcasting. 20 

While the FCC was using this test on a case-by-case basis, the WTO agreement 
put more of a multinational framework to that analysis. Signed by 69 countries in 1997 

18 142 CONG. Rec. S689 (daily ed. Feb. 1, 1996) (Telecommunications Bill Resolved Issues, placed into 

record), reprinted in 4 TELECOMMUNICATIONS ACT OF 1 996 P.L. NO. 1 04- 1 04: A LEGISLATIVE 

History, at Doc. No. 83 (1997). 

19 In the Matter of Market Entry and Regulation of Foreign- Affiliated Entities, 1 1 F.C.C.R. 3873, 3891- 

3894(1995). 
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and taking effect in 1998, the agreement had the United States presume that the public 
interest is served by having a company from a WTO signatory enter the U.S. market 21 
while maintaining the ECO test for all non-WTO countries. 22 Neither the United States 
nor many of the other signatories wanted to include broadcasting in the agreement. 23 

Literature Review 

The question of whether foreign individuals or entities should be allowed to invest 
in American broadcast properties is not the main issue in much scholarly literature. With 
cable, the Internet, and direct broadcast satellites transmitting content to the general 
populace, it is generally conceded that the ownership regulations for over-the-air 
television and radio are rapidly becoming outdated. The main dispute among authors is 
over the best way to provide an open investment market with the benefits of an influx of 
foreign money and the ability to prevent certain individuals or foreign companies (such 
as those who may be enemies of the United States) from entering the market. Most look 
toward a variety of treaties or some form of international framework to act as the basis 
for an open American market, thereby taking a step toward an open global market, but 
even that is not a unanimous belief. 

There are those, such as Ian M. Rose and W. Scott Hastings, who wrote that the 
United States should eliminate the foreign ownership restrictions altogether regardless of 
the policies of other countries. The two authors looked at this issue in different ways but 

21 Foreign Participation in the U.S. Telecommunications Market, 62 Fed. Reg. 64741, 64742 (1997). 

22 Id. 

23 Edmund L. Andrews, 68 Nations Agree to Widen Markets in Communications, N.Y. TIMES, Feb. 16, 

1996, at 1. 
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manage to arrive at close to the same conclusion. Hastings wrote that the United States 
needs to take the first step in opening up the world market by removing its own 
restrictions on foreign ownership . 24 Acknowledging that issues of national security and 
territorial and cultural independence need to be balanced with the desire for free speech 
and economic opportunities, Hastings wrote that by modifying reciprocity, treating other 
countries as they treat the United States, a global market that would still allow the United 
States to exclude unwanted partners and retain some executive authority eventually can 
be created. According to Hastings’ thinking, creating a market like this would require 
the United States to unilaterally drop its own restrictions, thereby forcing other countries 
to open their markets in order to keep pace . 26 

Rose advocated the repeal of the foreign ownership limits because he believes 
they are a violation of the First Amendment as a content-based regulation on speech and 
act as an ineffective protectionist trade policy . 27 Rose found that these limits violate the 
First Amendment by restricting the public’s right to receive information from a certain 
group, resident aliens’ free speech rights, and the free speech rights of those 
Americans who need foreign money to purchase broadcast outlets . 30 Rose said that the 



24 Hastings, supra note 7, at 822. 

25 Id. at 849-50. 

26 Id. at 855. 

27 Ian M. Rose, Barring Foreigners From Our Airwaves: An Anachronistic Pothole on the Global 

Information Highway, 95 Colum. L. Rev. 1188, 1190 (1995). 



28 Id. at 1205. 

29 Id. at 1207. 
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regulations’ main purpose is to keep foreign voices out of the American marketplace, 
making the regulations a clear violation of the First Amendment. 31 He also pointed out 
that with new technologies like the Internet, which is just as pervasive as over-the-air 
broadcast and not subject to as many regulations, the broadcast restrictions don’t provide 
the protection that would warrant discriminating against foreign speech. 32 

Rahul Kapoor and Vincent M. Paladini also contended foreign ownership limits 
should be changed, but each author suggested a different basis for new laws. A careful 
examination, however, shows that the differences are largely semantic. Kapoor proposed 
that the FCC should create a “reciprocity rating” based on a number of factors, including 
the ECO test. 33 With the introduction of ECO as part of reciprocity, Kapoor stated that 
the United States should repeal Section 310(b)(4), the indirect foreign ownership 
provision of the Communications Act to aid the growth of American telecommunication 
companies. 34 Paladini also put the ECO test into his framework, arguing that the United 
States should remove the restrictions on a reciprocal basis, 35 exactly what H.R. 942 
proposes. 

While most have said that the FCC regulations need to be improved, Kevin M. 
McDonald wrote that they are an effective way to achieve certain goals. McDonald, in 
an article discussing media regulation in the European Union, concluded that the 



31 

32 

33 

34 

35 



Id. at 1211. 
Id. at 1224. 



Kapoor, supra note 10, at 180-81. 

Id. at 180-82. 

Vincent M. Paladini, Foreign Ownership Restrictions under Section 310(b) of the Telecommunications 
Act of 1996, 14 B.U. Inf 1 L.J. 341, 343 (1996). 
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European Community (EC) should adopt restrictions like those in the United States in 
order to promote and protect European culture. 36 Part of the reason McDonald stated that 
U.S. broadcasting rules and laws are needed in Europe is that American programming is 
overrunning that continent and the European production companies cannot keep up. 37 
The irony is that this is the same fear the United States used to propagate its own foreign 
ownership rules, a point that McDonald does not address. 

Research Questions, Method, and Limitations 

As mentioned above, the purpose of this paper is to determine whether the foreign 
ownership restrictions of Section 3 10(b) have outlived their usefulness. Several 
questions will be addressed in making that determination. First, are the original reasons 
for including the foreign ownership restrictions in the Communications Act of 1934 still 
relevant today? To address that question, this paper will analyze congressional debates, 
hearings, and other documents relating to the Act, and its amendment in 1996. 

Two additional questions arise from the actual enforcement of Section 3 1 0(b). 

Has this section been rendered meaningless by the FCC’s willingness to use the public 
interest standard to allow telecommunications mergers that exceed the foreign ownership 
maximum? Is it in the public interest to allow foreign money into the American 
broadcast industry, much like the FCC has allowed in the telecommunications market? 
With the case of Twentieth Holding Corp., in which the FCC allowed the company to 



36 Kevin M. McDonald, How Would You Like Your Television: With or Without Borders and With or 

Without Culture — A New Approach to Media Regulation in the European Union, 22 Fordham Int’l L.J. 
1991,1992(1999). 

37 Id. at 2009. 
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exceed the indirect foreign ownership benchmark with Fox Television Stations, it would 
seem that the FCC could use the case to move into the direction of allowing increased 
foreign ownership in broadcasting, if it so desired. As the only broadcast exception thus 
far, the Fox decision will be discussed with regard to Section 310(b), including the FCC’s 
reason for allowing a high level of foreign ownership. Unfortunately, as the Fox decision 
indicates, there is not a great deal of case law on this particular subject 38 and there are 
apparently few foreign companies that want to invest in American broadcasting. 39 

For purposes of this paper, the only portion of Section 310 that will be discussed 
is subsection (b). Subsection (a) prohibits any foreign government or representative of a 
foreign government from holding a broadcast license. 40 This portion of the broadcast 
ownership regulations brings in a multitude of other issues that are beyond the scope of 
this paper. Arguments that may be logical in the context of a partially foreign-owned 
company directly or indirectly owning a portion of an American license become strained 
when applied to a foreign government. 

National security and scarcity 

As mentioned above, restrictions on foreign ownership of broadcast properties 
have existed since 1912. 41 The Communications Act of 1934, however, created the 
system that governs the broadcast industry today. In a time when broadcast mainly 



38 Fox II, supra note 7, at 5722. 

39 Andrews, supra note 23. 

40 47 U.S.C. §3 10(a) (1998) 

41 Schwarting Rose, supra note 2, at 162. 
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consisted of radio and common carriers, 42 issues of national security and the scarcity of 
available frequencies took on a different meaning. Three foreign ownership restrictions 
were already in place under the Radio Act of 1927; 43 national security and scarcity 
pushed for the retention of these restrictions and the addition of the 25 percent indirect 
ownership restriction. 

National security was a legitimate concern for the United States in the early days 
of broadcasting. The Radio Act of 1912 only said that a license could only be granted to 
an American citizen or corporation, a loophole that was exploited when two German 
nationals applied for and received a license under the name of a U.S. corporation 44 It 
was this loophole and concern about the havoc that could be wrought by foreign 
ownership during a national emergency that were the impetus for the ownership 
restrictions of the Radio Act of 1 927 and the Communications Act of 1934 45 

The military, which once had asked for government control of all radio 
frequencies, 46 pushed Congress to keep foreign entities out of the American broadcasting 
industry with the 1934 Communications Act. In a letter to the chairman of the Senate 
Interstate Commerce Committee, the Secretary of the Navy wrote: 



42 Study of Communications by an interdepartmental Committee, at 1 (1934), reprinted in A 

Legislative History of the Communications act of 1934, at 105 (1989). 

43 H.R. REP. No. 1918, supra note 12, at 48. 

44 Rose, supra note 27, at 1 194. Rose writes that the radio license was revoked during World War I as part 

of the presidential emergency powers written into the statute. 

45 Id. at 1194-95. 

46 Federal Communication Commission: Senate Hearings on S. 2910 Before the Committee on 

interstate COMMERCE, 73 rd Cong. 165-66 (1934) (Testimony of Capt. S.C. Hooper, Director of 
Naval Communications), reprinted in A LEGISLATIVE HISTORY OF THE COMMUNICATIONS ACT OF 1934, 
at 119, 287-88 (1989). 
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In the event of war between other nations, nationally owned companies would be 
expected to scrupulously guard against committing an unneutral act, whereas an 
international company would not only lack the same incentive, but might even find it 
advantageous to perform unneutral service. Such stations might easily be employed in 
espionage work and in the dissemination of subversive propaganda.... 

National ownership or control of communication systems will continue to exist and no 
other practical plan for the great nations can be forseen at the present time. Until world 
conditions are changed, this Department will look with apprehension upon any legislation 
which permits communication companies in this country to be subject to foreign 
influence. Such companies must of necessity include international companies. 47 

As the letter indicates, if the Navy had its way, there would have been no foreign 
presence of any kind in American broadcasting. The letter also states that this opinion 
could change as the world does, an indication that the Secretary of the Navy knew that 
the restrictions might not make sense once the broadcast industry grew. 

Much of the Navy’s concern came from the fact that the American 
communications industry, particularly radio stations, were expected to become part of the 
military communication system during a time of war . 48 Navy Captain S.C. Hooper stated 
that radio was the main means by which military units communicate with each other, 
thereby requiring commercial radio stations to augment the military’s own facilities 
should the need arise . 49 Because the commercial radio stations would be used to aid the 
war effort, the military would need to train radio station personnel, disclosing 
confidential war plans in the process. The plans were of such a nature that they “may not 
be divulged to any company, or to individuals of any company regarding which the least 



47 Id. at 169. The Secretary of the Navy made a similar point in a written statement to the Senate Interstate 

Commerce Committee on Dec. 22, 1932 in hearings on H.R. 7716, which would have amended the 
Radio Act of 1927. See, FEDERAL COMMUNICATION COMMISSION: HOUSE HEARINGS ON H.R. 8301 
Before the Committee on interstate and Foreign Commerce, 73 rd Cong. 54-55 (1934) (Part of 
written testimony of Capt. S.C. Hooper, Director of Naval Communications), reprinted in A 
Legislative History of the Communications Act of 1934, at 343, 400-01 (1989). 

48 Id. at 170. 

49 Ibid. 
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doubt can be entertained as to the citizenship, patriotism, and loyalty of any of its officers 

or personnel ,” 50 according to Hooper’s testimony. 

In his testimony before the House Committee on Interstate and Foreign 

Commerce, Hooper addressed the issue of indirect ownership, stating that “if a holding 

company owns the subsidiary, it dominates its every act .” 51 In a memorandum submitted 

to the committee, Hooper proposed that all radio companies transmitting in the United 

States should remain completely American, even to the extent of not allowing American 

companies to purchase foreign broadcast facilities . 52 It was his belief that 

[s]uch an international company, dependent as it must be upon the good will of foreign 
governments for the maintenance of its foreign holdings, could not be depended upon to 
forego any steps necessary to maintain such good will, even to the extent of divulging 
information which might be prejudicial to the nation defense of the United States. 53 

With radio still in its infancy and television nonexistent, the government’s main concern 
was not with making sure the general public received regular broadcasts but with the 
military’s ability to function should an emergency arise. Despite such concerns. 

Congress did not go overboard in writing the law. However, the Senate Committee on 
Interstate Commerce wrote in its report that national security objections to allowing any 
indirect foreign ownership were irrelevant since the President had the right to seize radio 



50 Id. at 170-71. 

51 Federal Communication Commission: House Hearings on H.R. 8301 Before the Committee on 

INTERSTATE COMMERCE AND FOREIGN COMMERCE, 73 rd CONG. 23 (1934) (Testimony of Capt. S.C. 
Hooper, Director of Naval Communications), reprinted in A LEGISLATIVE HISTORY OF THE 
COMMUNICATIONS Act OF 1934, at 343, 369 (1989). 

52 Id. at 52. (Hooper memorandum to House Committee on Interstate and Foreign Commerce) 

53 Id. 
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stations in a time of war . 54 To place tougher restrictions would hurt unnecessarily those 
American companies that had foreign connections . 55 

Related to the issue of national security was the scarcity of radio broadcast 
frequencies, a problem that would rise with the increased communication of war. The 
use of radio communication was becoming more prevalent in the military, despite the 
limited number of available frequencies . 56 As mentioned above, commercial radio 
stations were expected to take part in the war effort by augmenting the military systems . 57 
Testifying before the House Committee on Interstate and Foreign Commerce, Maj. Roger 
Colton of the U.S. Army said: 

The use of radio by the Army is rapidly and steadily increasing and will continue to 
increase. As far as we are able to see at present there are not enough frequencies 
available in the entire radio spectrum to take care of the minimum needs of the Army in 
combat. Hence, in case of war, it appears that commercial radio communication would 
have to be materially curtailed, with the result that the greater part of any peace-time 
communications carried by radio would necessarily be transferred to the wire 
companies. 58 

In essence, commercial radio stations would cease functioning during a time of war and 
their frequencies would become property of the U.S. military. Even under the best of 
circumstances, this would be a difficult task. Having foreign individuals and/or 
companies involved could make the process much more difficult, in addition to the threat 
of a hostile country getting hints of the U.S. military’s plans. 



54 S. REP. NO. 78 1 , at 7 ( 1 934), reprinted in A LEGISLATIVE HISTORY OF THE COMMUNICATIONS ACT OF 
1934, at 71 1,717 (1989). 

55 Id. 

56 Id. at 103 (testimony of Maj. Roger Colton, Signal Corps, United States Army). 

57 House Hearings on H.R. 8301 Before the Committee on Interstate Commerce and foreign 

Commerce, supra note 51, at 52. 
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Changing Environment 

In today’s environment, however, national security and spectrum scarcity are no 
longer overriding concerns. When Congress debated what would be the 1996 
Telecommunications Act, there were over 1 1,000 radio stations and 1,100 broadcast 
television stations, 59 numbers that were expected to rise in the future. 60 With so many 
over-the-air stations available, in addition to those resources available through cable, 
satellite dishes and the Internet, there cannot be a feasible argument that a scarcity of 
communication resources no longer exists. 

Nor is it feasible for the government to claim foreign companies entering the U.S. 
broadcasting industry would harm national security. The national security rationale was 
based on the fear that foreign countries could harm the United States militarily by owning 
radio stations. This concern was barely mentioned during the congressional hearings or 
debates on the 1996 Telecommunications Act. In only one instance was national security 
brought up in close to the same context as 1934. Scott Blake Harris, International Bureau 
Chief of the FCC, stated that the Commission considered national security as part of the 
public interest test, unless the Executive Branch expressed a specific concern. 61 Other 
than that statement, the national security issue was basically absent. Congress and its 



59 H.R. REP. NO. 104-204, at 54 (1995), reprinted in 1 TELECOMMUNICATIONS ACT OF 1996 P.L. NO. 104- 

104: A Legislative History, at Doc. No. 3 (1997). 

60 Id. 

61 Hearing on Telecommunication policy reform: Senate Hearing of the Committee on 

Commerce, Science, and Transportation, 104™ Cong. 249 (1995) (testimony of Scott Blake 
Harris, Bureau Chief, International Bureau, Federal Communications Commission), reprinted in 2 
Telecommunications Act of 1 996 P.L. No. 104-104: A Legislative History, at Doc. No 8 
(1997). 
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witnesses seemed more concerned about editorial control and the profitability of 

American telecommunication companies. 

Issues of control over editorial content should not be factors in deciding the 

ownership of a broadcast property. 62 Yet when it comes to foreign companies owning a 

piece of an American broadcast property, content discrimination has apparently become 

an acceptable reason to keep them out. Larry Irving of the National Telecommunications 

and Information Administration told the Senate Commerce, Science and Transportation 

Committee, “The administration believes we should not be too hasty in lifting restrictions 

on the amount of foreign influence over or control of our broadcast licenses, particularly 

in light of the editorial discretion that we repose in broadcasters.” 63 In another statement, 

Andrew Jay Schwartzman, Executive Director of Media Access Project, expanded on 

why his group opposes allowing foreign ownership in broadcasting, a line of reasoning 

that stands directly in line with the government’s: 

Unlike other media, broadcasting stations are an integral part of the machinery of our 
democracy. H.R. 514 would allow foreign governments and those working in their 
service to endorse candidates for public office, decided who can appear on a broadcast 
debate and to administer candidates’ access via equal time and lowest unit rate provisions 
of the law. 64 

Neither of these two statements seems concerned about national security in the same way 
as 1934; they are only concerned with the American public possibly hearing the voice of 



62 Rose, supra note 27, at 1190. 

63 Hearing on Telecommunications policy Reform: Senate Hearing of the Committee on 

Commerce, Science, and Transportation, 104™ Cong. 36 (1995) (testimony of Larry Irving, 
National Telecommunications and Information Administration), reprinted in 2 TELECOMMUNICATIONS 
ACT OF 1996 P.L. NO. 104-104: A LEGISLATIVE HISTORY, at Doc. No. 7 (1997). 

64 Communications Law Reform: House hearing Before the Subcommittee on 

Telecommunications and Finance of the Committee on Commerce, 104™ Cong. 417 (1995) 
(testimony of Andrew Jay Schwartzman, Executive Director of Media Access Project), reprinted in 2 
Telecommunications Act of 1996 P.L. No. 104-104: A Legislative History, at Doc. No. 9 
(1997). 
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a foreign national, not even to the level of propaganda. This is not about protecting war 
plans; it is about keeping foreign ideas out of the American marketplace of ideas. 

A foreign broadcaster enters 

For all the concerns expressed about the possible entrance of foreign money into 
the American broadcasting market, the FCC did not seem very concerned about allowing 
Fox Television Stations to become the first exception to the indirect broadcast ownership 
provisions. The Fox case shows how the FCC has been willing to simultaneously follow 
the letter of the law while also ignoring certain facts in order to facilitate an action it 
believes is in the public interest. At the same time, the Commission’s concern about 
foreign influence in American broadcasting seem hypocritical in light of the reasoning it 
used to allow Fox to maintain a high degree of foreign equity in its ownership structure. 

The FCC leadership had made it clear that creating a fourth network was a major 
policy objective and that Rupert Murdoch was the best individual to achieve that goal. 65 
On this basis, the Commission allowed Twentieth Holdings Corp. (THC), the corporate 
parent of Fox Television Stations, to purchase six television stations from Metromedia in 
1985, despite the fact that Murdoch was not yet a U.S. citizen, which he became several 
months later. 66 Under THC’s ownership structure, Murdoch owned all of the company’s 
preferred stock, which accounted for 76 percent of the company’s voting shares. A 
subsidiary of News Corp., an Australian media company controlled by Murdoch, 



Stuart Taylor, Jr., Witch-Hunt OR Whitewash, THE AMERICAN LAWYER, April 1995, at 60, 63. 
66 Fox I, supra note 7, at 8457-58 
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controlled all of the common stock, representing the other 24 percent of the voting 
shares. 67 The FCC gave its final approval for the transfer in 1986. 68 

An unusual aspect of the THC ownership structure was not revealed until 1994, 
when Fox informed the FCC that News Corp. had provided 99 percent of the equity to 
purchase the television stations. 69 Even though News Corp. indirectly controlled only 24 
percent of THC, the structure was found to violate FCC rules on indirect ownership. In 
another 1985 case, the FCC decided it would interpret “the term ‘capital stock,’ as it 
applies to non-corporate entities, to encompass the alternative means by which equity or 
voting interests are held in these businesses. . . .[W]e conclude that the statutory 
benchmarks are applicable to the partners who hold equity or voting interests in a limited 
partnership.” 70 Because of this ruling, as the FCC would state in the Fox decision, News 
Corp.’s ownership percentage in THC, a holding company, exceeded the acceptable limit 
as set by Section 310(b)(4). 71 

The FCC’s ultimate decision in 1995 came in two parts. The first decision, in 
addition to stating that Fox was in violation of Section 310(b)(4), stated that despite the 
contention of the Metropolitan Council of the NAACP Branches, the originator of the 
ownership complaint, there was no alien control of the broadcast licenses. 72 Since 



67 Id. at 8458. 

68 Id. at 8459. 

69 Id. at 8461. 

70 In the Matter of Request for Declaratory Ruling Concerning the Citizenship Requirements of Sections 

310(b)(3) and (4) of the Communications Act of 1934, 103 F.C.C.2d 511,516 (1985). 

71 Fox I, supra note 7, 8456. 

12 Id. at 8518. 





Silencing Foreign Voices 19 



Murdoch held 76 percent of the voting rights at THC, 73 exerted almost complete control 
over THC and Fox, 74 and had substantial influence over the workings of News Corp., 75 
there could be no realistic claim of alien control. The FCC also ruled that Murdoch’s 
duties as chairman of News Corp. did not make him a representative of an alien company 
since his actions were not controlled by News Corp. 76 The FCC delayed a decision on 
the public interest question for 45 days so that Fox could show why its ownership 
structure should be allowed. 77 

In its second decision, the FCC ruled that the public interest was served by 
allowing Fox to remain over the Section 310(b)(4) limitation. The Commission cited 
three reasons why it came to that conclusion: the statute allows for such a possibility; an 
American citizen (Murdoch) controls Fox and exercises substantial influence over News 
Corp.; and national security was not implicated. 78 

Implications of the Fox decision 

The Fox decision offers support for those who wish to see foreign money enter 
the American broadcast industry. The cases clearly show that despite protestations to the 
contrary, Section 3 10(b)(4) is not a hard and fast rule but a guideline from which the 
analysis begins. If the indirect ownership provision were truly set in stone, Fox would 

73 Id. at 8514. 

14 Id. at 8515. 

75 Id. at 8519. 

76 Id. at 8522 
11 Id. at 8524. 

78 Fox II, supra note 7, at 5725. 
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have lost its licenses since News Corp.’s stake in THC far surpassed the 25 percent 

maximum. Instead, the FCC accepted the structure, claiming that Fox could not have 

known about the prior ruling dealing with equity stakes. 79 While that statement may be 

true as far as it goes, there is no reason to think that the FCC wasn’t aware of its own 

ruling. Fox filed its original application on June 24, 1985, 80 with the transfer finally 

taking effect on March 6, 1986. 81 The ruling on the treatment of equity stakes was 

adopted on May 31, 1985, and released on June 25, 1985. 82 Whether anyone associated 

with Fox was aware of the ruling or not, the FCC should have been. For that reason, the 

FCC’s protestations about the importance of foreign ownership restrictions in 1995 seem 

disingenuous after the way it handled these rulings. 

Commissioner James Quello proved to be a major supporter of Fox retaining its 

broadcast licenses in 1 995. In fact, he wrote against having the 45-day period for Fox to 

prove its ownership structure was in the public interest, stating that there was enough 

information already on the record to show that it was. 83 Quello said Fox was acting in the 

public interest for the following reasons: 

The first key factor is that Fox is controlled both in law and in fact by an American 
citizen. The other key factor that was decisionally significant to me was that in 
approving the applications the Commission would finally be creating the long-sought but 
hitherto-unattained fourth broadcast network. 84 



79 Fox I, supra note 7, at 8456. 

80 Id. at 8457. 

81 Id. at 8459. 

82 In the Matter of Request for Declaratory Ruling Concerning the Citizenship Requirements of Sections 

310(b)(3) and (4) of the Communications Act of 1934, supra note 70, at 5 1 6, 

83 Fox I, supra note 7, 8526. (Quello concurring) 

84 1 bid. 
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With this statement, Quello ignored certain points that were the bases for restricting 
foreign ownership in the first place. According to how the FCC has interpreted Section 
310 (b)(4), there would have to be a very good reason to allow partial foreign ownership, 
even if the license-holder was controlled by an American citizen. 85 A mere six months 
later, in making rules for foreign companies to enter the American telecommunications 
market, the FCC wrote: 

We recognize that the burgeoning number of information and entertainment sources has 
lessened the concern that misinformation and propaganda broadcast by alien-controlled 
licensees could overwhelm other media voices. Although somewhat alleviated, this 
concern remains a real one. We do not believe that the time has yet come to ease 
restrictions on alien ownership of broadcast licenses to the extent that would result from 
the implementation of an effective competitive opportunities test in the broadcast 
context. 86 

At no point in the Fox decision did the FCC explain how the Fox case warranted such an 
exception, other than pointing out that it served to fulfill a FCC objective, creating a new 
network. 87 

Quello could allow Fox to exceed the ownership benchmark because, “if 
something material changes, the Commission will have the opportunity to approve any 
change, or disapprove any change, or even change any change, in the normal course of 
our customary assignment and transfer processes.” 88 In other words, if something 
happens, the FCC has the authority to fix it. During the decade Fox had the broadcast 
licenses before the 1995 decisions, there had been no undue foreign influence. 89 Since 
that was the main reason for the benchmark’s creation in the first place, there is no reason 



85 Supra note 4, 3 1 0(b)( 1 ,2) 

86 In the Matter of Market Entry and Regulation of Foreign- Affiliated Entities , supra note 1 9, at 3947. 

87 Fox I, supra note 7, 8526. (Quello concurring) 

88 Fox I, supra note 7, at 8530. (Quello concurring) 
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to solve a problem that doesn’t need solving, said Quello. 90 If that statement is true, there 
is no reason why it could not be used to allow other foreign companies to enter the 
American market. After all, there’s no reason to try to fix a problem that hasn’t occurred. 

Outside the contradictory analysis by the FCC in the Fox case, there is a basic 
problem that permeates every indirect ownership case before the FCC. Again, it’s 
Quello’s concurrence that indicates the problem. He wrote, “Finally, this law has always 
been waivable upon a persuasive showing that, under the facts of an individual case, 
exceeding the 25 percent benchmark would serve the public interest.” 91 While this is 
how the FCC interprets Section 3 1 0(b)(4), that is not how the law is written. The law 
states, “No broadcast license. . .shall be granted to or held by. . .(4) any corporation 
directly or indirectly controlled by any other corporation of which more than one-fourth 
of the capital stock is owned of record or voted by aliens. . .if the Commission finds that 
the public interest will be served by the refusal or revocation of such license.” 92 If the 
letter of the law is followed, the burden is not on the company to show why it is in the 
public interest for a license to be granted; the burden lies with the FCC to show why the 
public interest demands the license’s refusal. The House Commerce Committee in its 
1995 final report noted this misinterpretation and said that removing the prohibition of 
alien directors from Section 310(b) did not “constitute congressional acquiescence to the 



89 Id. at 8529. (Quello concurring) 

90 Id. 

91 Id. at 8530. (Quello concurring) 

92 47 U.S.C. §3 10(b)(4) (1998). 
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Commission’s past misinterpretation of section 310(b)(4).” 93 In other words, the FCC 
has misread the indirect ownership provision since its inception in 1934. 

Conclusion 

In today’s society, there is no reason why the FCC should prevent foreign 
companies from owning portions of broadcast license-holders, either directly or 
indirectly. Congress created the foreign ownership provisions to protect the national 
security of the United States and retain control of broadcast frequencies, a scarce resource 
at the time. With the number of alternative outlets that serve the same purpose as radio 
and television, but do not fall under the Section 310 regulations, scarcity is no longer a 
valid argument, a fact pointed out by the House Commerce Committee in its final report 
on the 1996 Telecommunications Act. 94 The FCC, on the other hand, has shown more 
concern over who controls the content of broadcasts rather than the 1934 version of 
national security. 95 

The FCC has already shown a willingness to put aside the foreign ownership 
restrictions with the telephone companies. Between the longstanding misinterpretation of 
the indirect foreign ownership provision by the FCC and its perception of Fox’s success, 
the Commission cannot realistically claim that it is in the public interest to restrict 
ownership by foreign entities. The FCC’s acquiescence to Fox’s ownership structure 
proves that there are instances where foreign ownership is not only allowable but also 
desirable. Fox’s success shows that foreign money can aid American companies and still 

93 H.R. REP. NO. 104-204, supra note 59, at 121. 

94 Id. at 54. 
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keep the broadcast station American. In addition, the FCC’s own rulings and attitudes 
show that there are no longer any reasons why foreign companies should not be allowed 
to exceed the direct or indirect foreign ownership limits. 



95 In the Matter of Market Entry and Regulation of Foreign- Affiliated Entities, supra note 1 9, at 3946. 
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The First Amendment & Postmodern Tendencies in Cyberspace 



Abstract 



To address the possibilities and difficulties of expression on the Internet, legal scholars and 
courts have begun to articulate jurisprudence. While initial signs boast of a robust 
marketplace of ideas, missing from the discourse has been an examination of the 
postmodern tendencies of cyberspace. This paper reviews developing jurisprudence and 
offers a unique perspective of how the First Amendment may protect expression in the 
cultural environments of converging and evolving media. 
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Introduction 

Clues to answering complex questions of mediated expression in an information 
society reside partially in legal philosophy and social theory. But such discovery of 
jurisprudence is especially difficult in an evolving communications environment that has 
even been described by the Federal Communications Commission as a “digital tornado .” 1 
Because of inherent features like user interactivity, decentralized network structure, 
digitization 2 and the displacement of geographically based jurisdictions , 3 the Internet 4 and 
cyberspace have already presented challenges for the application and creation of laws 
concerning privacy , 5 copyright , 6 telephony , 7 and freedom of expression . 8 In some 
respects, even the discussion of jurisprudence in an era of technological and market 
convergence may appear to be an academic exercise, for no one can predict the future with 
certainty. After all, today’s Internet may be only scratching the surface of a 
communications revolution, one already characterized as an information age and network 
society . 9 

This paper discusses varied conceptualizations of freedom of speech jurisprudence 
as applied to cyberspace, and thus serves as a useful dialogue for advancing 
communication and information in a digital era. After examining scholarship on suggested 
speech models and First Amendment theory addressing the Internet, the marketplace of 
ideas, and its inclusion in recent judicial interpretation, will be discussed. In particular, an 
emerging marketplace of ideas is unfolding in cyberspace, as evidenced by the Supreme 
Court’s first-ever review of the Internet in Reno v. ACLU . 10 Such recognition and 
exploration uncovers how unique the Internet is compared to traditional media and lines of 
communication. 

In the end, it will be suggested that fulfilling the potential marketplace of ideas may 
require a paradigm shift that captures the postmodern cultural and technological 
characteristics of cyberspace — a perspective which has not been explicitly articulated by 
legal and First Amendment theorists. Thus, when advancing policy initiatives and 
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building jurisprudence for the Internet, we should choose to utilize the First Amendment in 
an affirmative manner that will embrace postmodern culture and celebrate discourses among 
as many individuals as possible while being sensitive to the evolving nature and 
environment of cyberspace. 

First Amendment theory applied to cyberspace & convergence 

With tremendous foresight, political science and legal theorist Itniei de Sola Pool 
wrote about the promise of new technologies more than fifteen years ago before the Internet 
and technological convergence emerged as trends. He envisioned networked computers to 
be the “printing presses of the twenty-first century ,” 11 contending that many forms of 
traditionally published material would be disseminated digitally via computers and » 
electronic networks. He foresaw the potential and growth of new technologies: 

The technologies used for self-expression, human intercourse, and recording of 
knowledge are in unprecedented flux. A panoply of electronic devices puts at 
everyone’s hand capacities far beyond anything that the printing press could offer. 
Machines that think, that bring great libraries into anybody’s study, the allow 
discourse among persons a half-world apart, are expanders of human culture. They 
allow people to do anything that could be done with communications tools of the 
past, and many more things too . 12 

To liberate new digital frontiers, Pool outlined a set of principles to instill the highest 
amount of freedom of speech for electronic communication technologies. Fundamentally, 
he contended the “First Amendment applies fully to all media (both electronic & print).” In 
addition, “anyone may publish at will” without the threat of prior restraint. Regulation to 
curtail freedom of speech should only be a “last recourse” because “in a free society the 
burden of proof is on the least possible regulation of communication.” Common carriers 
must be required to interconnect and, like government, should not be concerned with what 
content is carried on their networks . 13 While advancing these principles for freedom, Pool 
was also hopeful that these technologies would play their own natural advocacy role and 
resurrect free communication. 
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He is not alone in his belief. In addition to the judicial optimism apparent in the 
review of the Communications Decency Act , 14 many modem legal theorists also believe 
new technologies have the potential, if regulated properly, to bring new opportunities for 
expression to our society . 15 This section will provide a brief overview of recent scholarly 
writings on the application of the First Amendment in cyberspace. 

Perhaps the easiest entry point to discuss approaches of applying the First 
Amendment to the Internet is to review Harvard Law Review’s The Message in the 
Medium: The First Amendment on the Information Superhighway . 16 In essence, the goal 
of the First Amendment in cyberspace is to protect messages and content. “To the extent 
that technology is relevant at all, the Court should focus not on the medium of 
transmission, but on the relationship between technological characteristics of the medium 
and underlying First Amendment values .” 17 Technological convergence will only continue 
to dissolve differential First Amendment applications, as eventually content will be 
converted into digital bits sent along fiber optic cables. Scarcity and pervasiveness, 
rationales used by Courts to regulate broadcasting, will become contestable in the world of 
the information highway. Alternatively, infinite choice and interactivity will replace old 
hierarchical systems and give consumers newfound active discretion. Along the 
information highway the First Amendment should “serve as a shield against governmental 
suppression” and “also act as a sword to ensure access .” 18 

Meanwhile, Patrick O’Neill believes new and converging communications 
technologies possess superior characteristics over other media that are worthy of a new 
information flow model . 19 In this context, the First Amendment should allow individuals 
to assume greater control in optimizing the reception of information and content. Policies 
inline with such an approach include government intervention and support of the evolution 
of universal service, fair interconnection and open architecture, standard-setting, and 
common -carrier regulation for bottleneck facilities. Although the government should not 
impede information flow on the basis of content, it may restrict the flow of material on the 
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basis of copyright infringement, personal privacy and intrusion. O’Neill elaborates on the 
interests of the First Amendment and regulatory role of the government in an age of 
convergence: 

The tendency of modem communication systems to make information available 
and ideas easily available advances the interests of the First Amendment. The 
primary regulatory role of the government should be to intervene in areas where 
the free market is not serving to optimize the information flow. The secondary 
role should be to provide the legal means for individuals to control access to 
proprietary, confidential or unwanted information . 20 

O’Neill believes the characteristics of computer communication — namely user control and 

access to information — establish the basis for a new model which realizes that “all 

electronic communication is taking on the characteristics of computers and digital 

networks .” 21 Therefore, the First Amendment must move past medium-specific 

applications and models and concentrate on enhancing the flow of information in a 

converging, digitized arena. 

Despite the advocacy of an information flow model. Steven Bredice is confident 
that new media hybrids on the information highway may be regulated by using a 
combination of existing models and applications on an as-needed basis. Media hybrids, 
writes Bredice, “should be subject to the least restrictive regulations possible, consistent 
with the preservation of ideological diversity and economic competition in the mass 
communications market .” 22 Bredice contends a single First Amendment standard is 
inapplicable to the issues and challenges raised by media hybrids. Instead, First 
Amendment standards, as applied to print, cable, common carriers and electronic 
publishing, present a flexible, multi-pronged approach, if needed, to ensure viewpoint 
diversity and competition . 23 

On the other hand, some scholars argue that mutually exclusive, medium specific 
categories of First Amendment applications are no longer justified in the era of 
convergence. Rather, convergence and the benefits of new technologies, warrant the 
application and greater protection of the traditional print model. Thomas Krattenmaker and 
L.A. Powe, Jr. argue freedom of speech liberties should not be dependent on the 

^ 34 



The First Amendment & Postmodern Tendencies in Cyberspace- 6 



technology of the medium. The Supreme Court made an unfortunate error in developing a 
set of First Amendment principles that strayed from the print model. As convergence 
grows, only a unitary First Amendment application will work for mass media. The scope 
of regulation should include the following principles: editorial control given to private 
institutions while government simultaneously fostering access to the media and 
encouraging diversity in the media marketplace, but not at the expense of one another . 24 
The application of these principles, already imbedded in the print model, should forbid 
content control, reduce barriers to entry for potential speakers and even allow room for 
common carrier type regulation . 25 

Robert Com-Revere believes a single, traditional First Amendment standard is also 
appropriate in the age of convergence. Cora-Revere classifies and examines three 
theoretical First Amendment approaches that have been used to regulate media: 
incrementalist, revisionist, and traditionalist. An incrementalist believes in granting free 
speech liberties gradually to new technologies and media. In doing so, the First 
Amendment is granted different levels of protection, solely dependent on the specific 
medium. Despite the varying degrees of protection among various media, freedom of 
expression is achieved through the combination of all media. Revisionists contend an 
unregulated press without government oversight greatly jeopardizes freedom of speech. 

The government has a responsibility to take an active role in fostering First Amendment 
values like public debate, diversity of viewpoints and access. Like the incrementalist, 
medium-specific approaches to the First Amendment are rightly justified. In contrast, the 
traditionalist favors a separation between government and the press. New technologies and 
media do not warrant medium-specific applications of the First Amendment; rather, new 
technologies should be protected by the same standards that apply to print . 26 

After evaluating each of these perspectives, Com-Revere believes it is essential to 
resort to and keep the separational relationship between government and the press. He 
expounds on how the traditional perspective is well-suited for convergence: 
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Traditional First Amendment doctrine is up to the task of evaluating cases 
involving new communication technologies. The approach assumes that 
different media have different qualities, but treats the characteristics as tools of 
analysis, not as catalysts for a separate constitutional standard . 27 

The revisionist and incrementalist perspectives fail on their own merits for creating 

differential Constitutional standards for each distinct medium. Ultimately, traditionalists 

like Com-Revere believe in protecting the core values of the First Amendment regardless of 

the technology and transmission mode. 

Like Com-Revere, Donald Lively believes applying different medium-specific 

analyses that have been historically used by courts and legislators would be detrimental to 

expression if used in the era of convergence . 28 Lively warns we must proceed with caution 

and shed our tradition of incongruent modes of regulation: 

For a future defined by convergence, the crucial question is not whether the First 
Amendment is relevant but what version of it should apply. Separate freedom of 
press models for print and broadcasting have resulted in contest-like 
circumstances for newer communications technologies which must demonstrate 
which established medium they resemble most. Historically, attention to 
difference has been problematic because of the confusion, uncertainty, and even 
incongruity it has generated. Even assuming that medium-specific analysis 
eventually gives way, the critical issue that looms is what First Amendment 
tradition will prevail . 29 

The Internet tradition should be guided by consumer choice and interactivity — two 
dominant characteristics of new technologies and media. Although Lively does not 
specifically identify the proper medium approach to apply to cyberspace, he believes choice 
and interactivity may restore access and First Amendment elements that have been 
constrained by the media, especially broadcasting. Furthermore, choice and interactivity 
should increase diversity and participation while putting to rest the regulatory rationale of 
scarcity. 

Legal scholar Ethan Katsh envisions new communication technologies transforming 
the way in which we view our First Amendment . 30 Computer networks, two-way 
interactivity, evolving visual communication and hypertext are all potentially liberating 
features of cyberspace. To Katsh, the features and opportunities of these new technologies 
contrast greatly with print: 
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In general, in terms of information, much of what was scarce is becoming 
abundant, much of what was distant is coming closer together, much of what was 
secret is opening up. These trends support many broad First Amendment goals 
and interests by expanding capabilities for working with information and by 
removing many controls over communication that are inherent in print . 31 

Katsh believes these new technologies are the elements of a new cultural space. 

Participants, through the use of these tools and their own cultural space, will erect new 

cultures of communication and blur physical boundaries. “The marketplace of ideas is now 

global as well as national and individual as well as institutional .” 32 The new cultures will 

eventually result in the creation of new authority spheres and relationship modes that 

transcend territory and, in effect, begin to conceive the future role of the First 

Amendment . 33 

Cass Sunstein is leery of the First Amendment implications involved in relying too 
heavily on the marketplace of ideas . 34 Sunstein believes government should fulfill the 
democratic aspirations of the First Amendment when the marketplace produces insufficient 
outcomes in the mass media, including cyberspace. Thus, he contends Madisonian 
principles, which are apparent in the regulation of broadcasting and in Turner v. FCC , 35 
may play an important role in cyberspace. According to Sunstein, the Madisonian traditions 
main focus is on “public deliberation,” whereby “governmental efforts to encourage 
diverse views and attention to public issue are compatible with the free speech 
principle — even when they result in regulatory controls on the owners of speech 
sources .” 36 This tradition was purported by Meiklejohn and recognized by the Court in 
Sullivan , 31 Red Lion 38 and, most recently, Turner . 39 

Nonetheless, Sunstein readily admits he is not exactly sure how the promise of new 
technologies will affect democracy and free speech. He acknowledges new technologies 
like the Internet have the potential to work well with the marketplace of ideas because they 
increase the prevalence of outlets and speakers — in other words, the issue of scarcity is no 
longer a serious restraint. The problem for Sunstein lies in how free markets will meet 
democratic goals of citizen participation and debate, including access initiatives to 
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information. The risks of an increasingly online world for Sunstein include the potential 
adverse consequences of “sensationalism, ignorance, failure of deliberation and 
balkanization .” 40 

Anne Wells Branscomb encourages lawyers, legislators and judges to refrain from 

applying rigid legal rules to the developing world of cyberspace . 41 Light-handed, limited 

regulation will allow the marketplace to develop emerging technologies like the Internet and 

its respective social structures, which have been forming. Branscomb readily identifies the 

tension “between the legal expectations of the real world and the developing “nettiquette” of 

the “netizen” of cyberspaces . 42 But, as Branscomb suggests, often cybercommunities 

create their own rules and sanctions to counteract unabiding users . 43 Shouldering the 

promise of cyberspace with current media regulation would be foolish: 

Cyberspaces are populated by people-to-people communication — including 
person-to-person, some-to-some, and many-to-many. Computer-mediated 
communication offers an environment unlike any heretofore made available, 
with the potential for genuinely interactive and cooperative innovation. To saddle 
such promise with an overload of baggage from a bygone era would be tragic . 44 

Interactivity and creativity among users should become fundamental First Amendment 

principles and play important roles in the formation of technologies like the Internet. To 

remedy occurrences involving hate speech and harassment, Branscomb suggests users 

need to devise a responsible and harmonious balance between anonymity (identity 

remaining secret), autonomy (self-driven exploration) and accountability (responsible for 

one’s own actions). 

Jerry Berman and Daniel Weitzner believe users should guide the First Amendment 
and maintain control over what material they wish to access in cyberspace . 45 Because we 
are at a formative stage of development for interactive communications media, it is 
appropriate to recognize two values that are crucial to the livelihood of the First 
Amendment: “maximizing access to diverse information sources and minimizing the 
government regulation of speech .” 46 Historically, media have been regulated by the 
characteristics and network architecture of their respective medium (i.e., broadcasting as a 
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scarce, public resource has received the strictest regulation). New media like the Internet 
exhibit inherent characteristics — interactivity, choice, decentralized control and access — 
that, if properly maintained and fostered, will enhance opportunities to reach a higher 
degree of First Amendment values. 

In order to attain greater interactivity, choice and diversity among citizens, Berman 

and Weitzner believe new media must exhibit a certain style of network architecture: 

The scarcity that characterizes today’s mass media will be fully replaced by 
abundance only when a network with the following characteristics is in place: 

(1) a decentralized, open-access architecture; and (2) open endpoints, 
providing easy access for all potential content providers and content users. 47 

In addition to a decentralized architecture and open interfaces proliferating the number of 

s peakers, users mu^t also have sufficient control to discriminate between information they 

wish to receive and keep out. New interactive media differ substantially from traditional 

mass media because they provide users with greater control mechanisms and choice. These 

mechanisms, such as filters and rating systems, will reduce the rationale for the 

government to intervene and create intrusive content regulations to protect certain segments 

of society from harmful, objectionable material. Berman and Weitzner adamantly contend 

“individual users, not the government, should be entrusted with the task of controlling the 

content to which they and their families are exposed.” 48 If proper architecture and user 

choice is not adopted to new media like cyberspace, the potential bright future of First 

Amendment values, including information diversity and participation, will welter away. 

While the aforementioned scholars ponder how to position the First Amendment to 
interpret and legislate laws, the larger global community is examining its own respective 
content policies for the Internet. The Global Information Infrastructure (GII) initiative 
purports to bring advanced information and telecommunications services to the world. 
Nonetheless, despite the promise of the GII, nations and governmental bodies have 
implemented or proposed various solutions to fight the prevalence of pornography, hate 
speech and even political speech in cyberspace. 49 In the most extreme cases, government 
officials in China and Singapore implemented proxy servers and created firewalls designed 
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to filter objectionable material to and from its citizens. Because of the Internet’s global 
capabilities, potential expression may be limited by restrictive nationalistic approaches to 
regulating content. 

Although creating a First Amendment model in cyberspace provides a quandary to 
say the least, there are scholars who also recognize that content control on the Internet 
presents a unique international regulatory dilemma. Much of their discussion has centered 
on the belief that cyberspace knows no borders and, as a result, often confuses and 
confounds jurisdictions. A. Michael Froomkin contends the transitional nature and 
technological characteristics of the Internet create opportunities for regulatory arbitrage 
whereby persons may “arrange their affairs so that they evade domestic regulations by 
structuring their communications or transactions to take advantage of foreign regulatory 
regimes .” 30 For instance, people living within borders without the privileges of free 
speech may resort to communicating anonymously in a liberated country . 51 

To remedy this jurisdictional phenomenon, David Johnson and David Post propose 
the creation of a distinct set of laws be developed in a new cyber forum. This new 
cyberlaw would include self-regulating rules which would simplify current legal problems 
stemming from defamation, obscenity and copyright violation. As necessary consensus 
building among users will inevitably face challenges, treating cyberspace as a separate 
space and the right to exit should play major roles in cyberlaw. In effect, these two 
characteristics will allow for distinct subsets of communities and the formation of internal, 
as opposed to geographically-based, borders . 52 Post believes the treatment of cyberspace 
as a distinct place and erosion of geographic boundaries on the Internet gives 
“hierarchically organized non-govemment organizations” (i.e. individual networks or 
Internet Service Providers (ISPs) ) a comparative advantage to regulate the Internet . 53 

While Johnson and Post suggest cyberspace sovereignty, Lawrence Lessig cautions 
against such normative arguments. While new law will evolve, the separation between real 
space law and cyberspace law will not be sustained, as the Internet may be “regulated by 
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real space regulation to the extent that it affects real space life.” 54 Lessig contends zoning 
— the emergence of facilitating boundaries — will eventually replace the wildness of 
cyberspace. In contrast, Timothy S. Wu suggests a generative model of ‘minimally’ 
sovereign cyberspace. Norms and rules of cyberspace may become recognized and 
respected by a significant number of states. It is minimal because only the norms and rules 
likely to gain wide appeal will be those “individuals with wide varying persuasions find 
acceptable.” 55 Nonetheless, Wu believes the Internet will likely remain independent 
because of government and public inertia. Meanwhile, Henry Perritt suggests international 
arbitration for civil disputes and a criminal international law court as solutions to reach 
consensus. Ultimately, Perritt believes intermediaries like network operators offer better 
alternatives than depending on traditional law that is tied to real-world, geographic 
boundaries. 56 

Despite the scholarly commentary to remedy the transnational border effect of 

cyberspace, many nations are entangled in applying their own jurisdictional law and 

policies and, as a result, deprive citizens’ of access to information and ideas. Karen 

Sorrenson of the Human Rights Watch warns of these potential dangers: 

on-line censorship laws, in addition to trampling on the free expression of 
rights of a nation’s own citizens, threaten to chill expression globally and to 
impede the development of the Global Information Infrastructure (GII) 
before it becomes a global phenomenon. 57 

Sorrenson believes prior censorship and an explicit prohibition against restrictions of free 
expression by indirect methods are two essential elements to ensure freedom of speech 
survives in cyberspace. Sorrenson also contends rights of freedom of expression, access, 
and privacy are supported by both Article 19 of the Universal Declaration of Human Rights 
and Article 19 of the International Covenant on Civil and Political Rights. 

As demonstrated, there are many theories of how the First Amendment should play 
a role to ensuring freedom of expression in the era of technological and market 
convergence. Given the uncertainty and complexity of cyberspace, views on how to use the 
First Amendment to reach an open and expressive universe are divergent. Jurisdictional 
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issues and physical borders are also less transparent in computer mediated communication. 
Nevertheless, the aforementioned scholars do find promise and hope in evolving new 
media like the Internet. Their commentary reveals certain inherent characteristics which 
call upon us to examine cyberspace differently than other traditional mass media: 

• User Choice 

• User Interactivity (two-way medium) 

• Decentralized Control 

• Diversity of Content 

• Erosion of physical, geographic borders 

Such aspects represent a departure from traditional media because they increase the ability 
for citizens to take an active role in acquiring and distributing information more freely . 58 If 
access to new technologies like the Internet are made widely available, one may naturally 
assume that these characteristics may positively affect democracy by increasing debate and 
citizen participation across the globe. Thus, it is extremely important to account and 
incorporate how the Internet and an online world significantly impact and positively evolve 
the media landscape and overall expression. 



The emergence of a new marketplace of ideas 

Setting aside various First Amendment jurisprudential models, synthesis of 
contemporary legal scholars suggests the technological and cultural characteristics of 
cyberspace provide for a new marketplace of ideas. Not surprisingly opinions from 
litigation involving the CDA — the first Congressional attempt at combating speech on the 
Internet — contains significant threads of the marketplace of ideas theory. A longtime 
challenge facing constitutional scholars is to define and interpret what is meant by our First 
Amendment, “Congress shall make no law. ..abridging the freedom of speech .” 59 
Unfortunately, there are no clear cut answers to such a question, only a body of theory and 
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jurisprudence which has been developing for centuries. Although divergent beliefs exist, 
many agree that freedom of speech is an important underpinning and vehicle for decision 
making in the democratic political process. Within the 20th century, the classic 
marketplace of ideas theory has risen and taken center stage. 60 The following pages provide 
discussion of this laissez-faire approach to free speech theory and supply grounding to 
examine its presence in recent litigation involving the Internet. 

One of the key works on freedom of expression is poet John Milton’s 1644 work 
Aeropagitica. 61 Milton, concerned with the evils of licensing and censorship, meticulously 
refuted the power of government officials to pre-approve all written materials before they 
were published and disseminated to citizenry within the borders of England. 

Milton explored the benefits of what is known today as ‘The self-righting principle,” 
contending we must tolerate opposing viewpoints even if it goes against the beliefs of our 
government. Allowing false points of view only reaffirms the truth. Additionally, under a 
licensing scheme, if we believe something is correct, when in reality it is false, we may 
never know the actual truth. Milton sincerely believed that our government and citizens are 
only more powerful if there is a healthy and well-informed debate, something which would 
be impossible under licensing of the press. 

In one instance, Milton proclaimed God intended to make man capable of his own 
decisions: 

For those actions which enter into a man, rather than issue out of him, and therefore 
defile not, God uses not to captivate under a perpetual childhood of prescription, 
but trusts him with the gift of reason to be his own chooser. 62 

Man possesses the liberty and intellectual capacity to determine what is right and wrong and 

what course of action is proper and improper. God does not hold a tight reign over man 

like a parent holds over a child. In order to make well-reasoned decisions, man must be 

free to discover the truth and receive all types of viewpoints on all types of issues. In his 

eyes, truth is more likely to arise out of unfettered discussion than out of repression. This 
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“self-righting principle” and emphasis on truth is an undercurrent to the marketplace of 
ideas theory. 

John Stuart Mill complements the ‘self-righting principle’ in his fundamental work 
On Liberty , 63 in which he argues for the liberty of individuals to possess freedom of 
thought, opinion and action in society. Mill expanded upon Milton’s idea of the importance 
for individuals to make their own decisions and search for truth without governmental 
interference . 

To bolster his argument for freedom of thought and opinion, Mill cited three 

dangers to the suppression of opinion. First, suppression of opinion may blot out the truth, 

even if the opinion in question is conventionally far-fetched. Second, there is no harm in 

i hearing and refuting a false opinion; instead, it can only strengthen Uuth, conviction;' and^> 

conduct. Third, no opinion, no matter how outrageous or correct, is completely true or 

false. Partial truths from opinions may be useful to develop intellect, improve truth and, 

consequently, individuals may make better decisions about their individual and collective 

actions. Mill makes a compelling case for freedom of thought and opinion when he writes: 

Not the violent conflict between the parts of the truth, but the quiet suppression of 
half of it, is the formidable evil; there is always hope when people are forced to 
listen to both sides; it is when they attend to only one that errors harden into 
prejudices, and truth itself ceases to have the effect of truth by being exaggerated 
into falsehood . 64 

Mill’s point is that there is much to be valued and learned when citizens are free to educate 
themselves and discover truth. The only way this is possible is for government (the 
collective) to have no control on freedom of thought and opinion. 

According to Mill, individuals should cultivate themselves — their personality, 
decision-making skills, morals, diversity, etc. — because this is an important characteristic 
for the progress of the state. Further, society is better off in an environment that allows 
citizens to choose and process what they want to read and hear because it expands their 
own capabilities and understanding of the world around them, thereby increasing their 
decision-making skills and curiosity for truth. 
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Both Mill and Milton’s endorsement and rationale for liberty of thought and 
expression provide a basis for Oliver Wendell Holmes’s theory, whereby truth will prevail 
among unfettered speech in the marketplace. Holmes, a former Supreme Court justice, 
brought us the “marketplace of ideas” theoretical basis to the First Amendment in a 
dissenting opinion in Abrams v. United States . 65 

It was in Abrams that “Holmes began to consider and to discuss the implications of 

the congressional legislation (of sedition ).” 66 Whatever his intentions, Holmes’ dissenting 

opinion in Abrams demonstrates the classic marketplace of ideas theory: 

To allow opposition by speech seems to indicate that you think the speech impotent 
... When men have realized that time has upset many fighting faiths, they may come 
to believe even more than they believe the very foundations of their own conduct 
that the ultimate good desired is better reached in the free trade of ideas — that the 
best of truth is the power of the thought, to get itself accepted in the competition of 
the market, and that truth is the only ground upon which their wishes safely can be 
carried out. That at any rate is the theory of our Constitution. It is an experiment, as 
all life is an experiment. ... I think we should be extremely vigi'ant against attempts 
to check the expression of opinions that we loathe and believe to be fraught with 
death . 67 

Thus, under the classic marketplace of ideas theory, the responsibility of government is to 
keep its hands off speech, because the market of ideas and speech will self-correct and 
sustain itself. Holmes’s theory is more or less a laissez-faire notion . 68 Only under a clear 
and present danger will governmental intervention on freedom of speech and political 
thought be allowed, and only to a minute degree. 

In his dissent and clarification of the clear and present danger test, Holmes 
espoused that a free exchange of ideas in the market will lead to truth (the self-righting 
principle). Today, his theory is omnipresent, as citizens have more outlets than ever before, 
including the Internet, through which unfettered exchange of truth may take place. His 
theory also led the way for new discussions, interpretations and applications of First 
Amendment law and theory. 

But in markets, inaccessibility and competition may be ruthless — even among 
ideas. Like Sunstein, legal scholars Jerome Barron and Owen Fiss contend market failure 
may exist in the Holmesian free exchange and trade of ideas . 69 The term market failure 



ERIC 



4 5 



BEST COPY AVAILABLE 



The First Amendment & Postmodern Tendencies in Cyberspace- 17 



refers to an economic concept relating to outcomes of a market under a free enterprise 
system. Governmental intervention is warranted only when the market is unable to 
maximize public utility. In theory, markets in fact do not fail; rather, people do not like the 
outcomes of a market (e.g., the problems which may result from monopoly power and 
abuses ). 70 Today, it is a common occurrence for government to regulate markets to protect 
the consumer and public from undesirable market outcomes in telecommunications and 
other sectors, even in matters relating to speech. Barron and Fiss wish to correct the 
inadequate outcomes that occur in an unfettered marketplace of ideas overrun by 
commercialism . 71 Whether by encouraging the press to provide a wider array of 
viewpoints, or by allowing the government to decide what was missing on CBS, both 
believed in fostering public debate. While espoused before the advent of 'ho Internet, their 
theories suggest the First Amendment may play an affirmative role in public debate. 

One may ponder whether or not ideas are truly competing in today’s evolving 
cyber-landscape . 72 For instance, those who do have access to the Internet may have a 
unique potential for their own ideas to be heard and compete among a vast array of content. 
While ruling on the constitutionality of the Communications Decency Act (CD A ), 73 the 
courts addressed this very issue. Further analysis of litigation reveals a new marketplace of 
ideas exists, so much so, that liberating visions and ideals about the potential of the Internet 
are being readily articulated by the courts. 

Before the three-judge panel could listen to arguments and properly evaluate the 
CDA, the parties and judges agreed to evidentiary hearings regarding the evolving and 
expanding world of cyberspace. In addition to testimony from various experts and 
government officials, hearings included a live demonstration of the Internet . 74 After 
consideration of testimony and argument, the panel rendered an extensive, detailed findings 
of fact in its opinion. The findings of fact highlight many of the notions and elements of 
the Internet’s marketplace of ideas. 
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The panel suggests cyberspace is a new medium, capable of two-way 
communication of text, video and sound among its self-determining uses. The Internet 
governs itself, as control is decentralized among its users: “no single entity — academic, 
corporate, government, or non-profit — administers the Internet .” 75 The panel determined 
the World Wide Web (WWW) “was created to serve as a platform for a global, on-line 
store of knowledge, containing information from a diversity of sources and accessible to 
Internet users around the world .” 76 Thus far, the WWW has become a popular and 
successful vehicle for “research, education, and political activities ” 77 and to the panel’s 
purpose of review, a vehicle for the distribution of sexually explicit material . 78 Overall, the 
Internet provides a myriad of viewpoints. “It is no exaggeration to conclude that the content 
on the Internet is a" diverse as human thought .” 79 .1. :: 

Because of the technology and decentralized control of the Internet and it* relatively 
low barriers to entry, diversity of content is promoted and encouraged. The panel 
elaborates on this principle: 

The start-up and operating costs entailed by communication on the Inetemet are 
significantly lower than those associated with use of other forms of mass 
communication, such as television radio, newspapers and magazines . 80 

The panel believes disseminating material on the Internet is also an easy and relatively 

inexpensive 81 manner for a speaker to reach large audiences. “Individuals have a wide 

variety of avenues to access cyberspace in general, and the Internet in particular .” 82 Users 

may obtain access to the Internet publicly through a library or school, or from home 

through their own initiatives and resources . 83 These low barriers to entry and ease of 

access encourage non-profit organizations and citizens to communicate their messages and 

add to public debate. By typing key words into search engines like Altavista, and through 

the use of hypertext (point-and-click ability) on the WWW, individuals may quickly locate 

public information from around the globe . 84 In addition, the technological features of 

cyberspace, where chat rooms, e-mail, and newsgroups are interactive and prevalent, 

provide opportunities for individuals to speak and listen to one another . 85 Thus, users may 
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have discussions with other people and may even create ‘virtual communities’ that 
stimulate social interaction .” 86 

In addition to finding the Internet to be a diverse and democratic carrier of 
information, the panel contends “communications over the Internet do not ‘invade’ an 



images appear accidentally; rather, “the receipt of information on the Internet requires a 
series of affirmative steps more deliberate and directed than merely tuning the dial .” 88 

The panel’s findings of fact contain significant threads of the marketplace of ideas 
theory. The panel is undoubtedly impressed by the diversity of views and voices on the 
Internet. Individuals don’t have to own their own printing press or station to disseminate 
and publish information-electronically. With comparative ease and access, a large spectrum 
of issues and material are available. In theory, the marketplace of ideas and “self-righting 
principle” are fostered in cyberspace, as truth will be found among diverse, competing 
viewpoints and ideas . 89 

Perhaps even more telling then the findings of fact, is the opinion of ACLU v. 

Reno. Unanimously, the panel attempts to derail the patently offensive and indecency 
provisions of the CDA from ever becoming realities. In the process, it discovered there is 
something entirely different about the Internet from other media. 

According to Judge Stewart Dalzell, the solution to the failed outcomes of the 

marketplace of ideas lies within the Internet. “The Internet has achieved the most 

participatory marketplace of mass speech that this country — and indeed the world — has 

yet seen.” In the panel’s strongest endorsement of the Internet, Dalzell describes the 

promise and guarantees of the First Amendment in cyberspace: 

The Internet may be regarded as a never-ending worldwide conversation. The 
Government may not, through the CDA, interrupt that conversation. As the most 
participatory form of mass speech yet developed, the Internet deserves the highest 
protection from governmental intrusion. ... Just as the strength of the Internet is 
chaos, so the strength of our liberty depends upon the chaos and cacophony of the 
unfettered speech the First Amendment protects . 90 



individual’s home or appear on one’s computer screen unbidden ” 87 In fact, rarely do 
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Dalzell suggests the Internet is the solution to the worries and harmful effects of a 

commercialized mass media concerned with bottom lines and profit margins. Barron's and 

Fiss’s theories are thereby supplanted, as Dalzell offers the Internet as a medium that has 

the potential to finally achieve a truly diverse marketplace of ideas. For Dalzell, stimulating 

access and public debate is not an issue on the Internet as it is in the arena of traditional 

mass media. After all, conglomerates do not own and control cyberspace as they do within 

the newspaper and broadcasting industries. Instead, the Internet is more or less controlled 

by individual users who, in effect, may replicate their own unfettered marketplace of ideas. 

The Supreme Court affirmed the district court’s ruling, echoing many of the panel’s 

sentiments on cyberspace’s unique ability to foster increased discourse. 91 By contending 

that the prevalence of pornography is steering ritizens and their children off of the 

information highway, the Court believed the government failed to recognize the new 

opportunities the Internet affords. Justice Stevens, with specific reference to a new 

marketplace of ideas, elaborates on such shortsightedness: 

The dynamic expansion of this new marketplace of ideas contradicts the 
factual basis of this contention. The record demonstrates that the growth of 
the Internet has been and continues to be phenomenal. As a matter of 
constitutional tradition, in the absence of evidence to the contrary, we presume 
that governmental regulation of the content of speech is more likely to 
interfere with the free exchange of ideas than to encourage it. The interest in 
encouraging freedom of expression in a democratic society outweighs any 
theoretical but unproven benefit of censorship . 92 

In essence, because the CDA is not sufficiently tailored to meet a compelling government 

interest in shielding minors from indecent and patently offensive speech, the Court found 

the provisions would unnecessarily hinder the Internet’s ability to expand the marketplace 

of ideas. If the CDA was left intact, adult speech in this new medium would be restricted 

to what was deemed appropriate for minors (those under 18 years of age). More 

importantly, a precedent of constraining the free trade of ideas would be established in 

cyberspace, thereby potentially discouraging users from participating on the Internet. 

Congress attempted to rectify its concerns over children accessing pornography 

when it passed the Child Online Protection Act (COPA), 93 which many refer to as CDA- 
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II. 94 COPA requires commercial Web sites to use an adult verification service or age 
screening mechanism to protect children (those under 17) from material deemed “harmful to 
minors.” 95 Upon passage of COPA, parties led by the ACLU challenged the 
constitutionality of the provisions. In granting an injunction against the enforcement of 
COPA, 96 the district court embraced many of the earlier sentiments expressed in the CDA’s 
rulings. 97 

In his opinion, Judge Lowell A. Reed, Jr. acknowledged many of the difficulties of 
unconventional speech from reaching the masses in traditional media compared to the 
Internet writing: “In the medium of cyberspace, anyone can build a soapbox out of web 
pages and speak her mind in the virtual village green an audience larger and more diverse 
than any other framers could have imagined.” 98 Reed <ound fault with ths breadth of 
COPA, contending that the “harmful to minors” standard could be used to curtail speech 
beyond the scope of pornographic commercial Web sites. 99 

Upon appeal, the Third Circuit recently upheld the district court's injunction finding 
COPA to be misconstrued for the Internet by relying on community standards to determine 
what is considered speech that is "harmful to minors." 100 "The Supreme Court has already 
noted that because of the peculiar geography-free nature of cyberspace, a 'community 
standards' test would essentially require every Web communication to abide by the most 
restrictive community's standard." 101 Thus, the inability of websites to restrict access based 
on a given user's geographic locale imposes an "impermissible burden on constitutionally 
protected First Amendment speech." 102 

While the battle continues to be waged by the courts and Congress, thus far the 
CDA and COPA litigation demonstrates an apparent endorsement of the marketplace of 
ideas as applied to the new medium of the Internet, one that is expansive enough to accept 
pornography. The Supreme Court found “the breadth of the CDA’s coverage to be wholly 
unprecedented” 103 and a constitutional infringement on the rights of adults to access and 
disseminate indecent and patently offensive material. As Judge Reed notes, “In many 
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respects, unconventional messages compete equally with the speech of mainstream 
speakers in the marketplace of ideas that is the Internet, certainly more than in most other 
media .” 104 
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Missing Links — Postmodern expression & environs in cyberspace 

The use of cultural studies and social research have been touted in recent years for 
the potential to inform communication law and policy . 105 Even though it may be 
contentious at times , 106 social theory may offer rich clues and serve as explanatory tool to 
describe what may be transpiring in society. Today social theorists agree that we are living 
in the midst of an information society, in which the flow, communication and acquisition 
information is aeore componem of ttio economy and social spheres . 107 However, not all 
would agree that we are living with a postmodern condition. 

Not surprisingly, scholars and judges have shied away from offering an alternative, 
postmodern view to what may be taking place in cyberspace. New technologies may be 
part of the ebb and flow of a new cultural transformation that’s primarily rooted in 
communication. Changes in communication environments have occurred throughout 
history, affecting patterns of perception and cognition in myriad ways. For instance, the 
invention of writing made abstraction possible, something that had been impossible for 
cultures of the oral tradition . 108 The advent of the printing press, standardization and 
fixity, along with tendencies toward rationalizing, codifying and cataloguing data, proved 
to be significant advances in the ability to communicate detailed information to mass 
audiences and allowed for combinatory activities of learning and the spread of literate 
religions . 109 If computers are in fact the new printing presses, then perhaps we are not 
looking carefully enough at what may be transpiring before us on the Internet. Examining 
the Internet through a postmodern lens offers interesting cultural insight worthy of 
exploration, especially in terms of trying to conceptualize the Internet in a radically different 
marketplace of ideas and communications paradigm. 

•■v. 51 BEST COPY AVAILABLE 



The First Amendment & Postmodern Tendencies in Cyberspace- 23 



Postmodernism 110 refers to the emergent historical epoch in opposition to 
modernism, often characterized by such words as indeterminacy, dispersal, combination, 
and anti-narrative . 1 1 1 Central to the transformation from a modem to postmodern 
condition is the shift from the sovereign individual to a fragmented or ever-emergent 
self . 1 12 Given such trends it is not surprising that postmodemity has witnessed a 
recognition and discovery of the “Other,” as evidenced in the work of Foucault , 113 as well 
of as cultural studies scholars concerned with gender and race representation in the 
media . 114 

While the Other continues to chart new waters, another avenue worthy of 
exploration in postmodemity lies within the ever expanding terrain of technological 
*es«u convergence represented by cyberspace:; Science fiction writer William Gibson defines- u.* 
cyberspace as: 

>. A consensual hallucination experienced daily by billions of legitimate 

operators, in every nation. ... A graphic representation of data abstracted from 
the banks of every computer in the human system. Unthinkable complexity. 

Lines of light ranged in the non-space of the mind, clusters and constellations 
of data . 115 

Unthinkable complexity is one way of characterizing the Internet. Often seen as 
encapsulating the platform and medium of the future, cyberspace is inherendy different 
from traditional forms of media — newspaper, broadcasting, and cable television — media 
which are arguably products of modernity. After all, the Internet is mutli-modal in nature, 
a combination of print, magazine, broadcasting, telephony and data. Two-way 
communication and interactivity allow those with access the ability to receive and publish 
material from their keyboards. The control of the Internet is also decentralized, representing 
a shift from the traditional hierarchical telephone network and information flow typologies 
of traditional media. With such new characteristics, one may begin to realize the symmetry 
which exists between the Internet and postmodemity. The potential for a plethora of 
diverse voices exists in cyberspace. Because no centralized control exists per se, these 
voices often express themselves, even anonymously, through a number of representations, 
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outlets and applications, such as e-mail, IRC (Internet Relay Chat), WWW (World Wide 
Web) pages, BBS (Bulletin Boards), MUDs (Multi-user domains), and virtual reality. 

In fact, the medium of the Internet manifests itself in a postmodern fashion. The 
discontinuity and amount of information on the Internet provide new possibilities and 
experiences that often result in empowering the self to become further fragmented or ever- 
emergent. Likewise, the expression and potential reception of the Other increases. 

In describing modernity, David Harvey refers to the words of Baudelaire, noting it 
“is the transient, the fleeting, the contingent; it is the one half of art, the other being the 
eternal and the immutable.” 116 For Harvey, such principles show modernism as 
relinquishing the past and finding meaning “within the maelstrom of change.” 1 1 ' The 
Enlightenment period during thel 8th century welcomed such change and “saw the 
transitoriness, the fleeting and the^, fragmentary as a necessary condition tiirough which the 
modernizing project could be achieved” 118 Principles of liberty, equality, faith in human 
intelligence and universal reason permeated society. Harvey saw the irony in the 
opposition between the ephemeral and eternal through the interplay of creativity and 
destruction: 

If the modernist has to destroy in order to create, then the only way to 
represent eternal truths is through a process of destruction that is liable, 
in the end, to be itself destructive of those truths. Yet we are forced, if we 
strive for the eternal and immutable, to try to put our stamp on the chaotic, 
the ephemeral, and the fragmentary. The Neitzschian image of creative 
destruction and destructive creation bridges the sides of Baudelaire’s 
formulation in a new way. 119 

This ‘creative destruction’ was a tool used by artists to help make sense of the chaos 
characteristic during the modernist period. Interestingly enough, the idea of creative 
destruction/destructive creation may be seen as a potential method by which to make sense 
of and create order for the Internet. The Internet, because of its global, digital and packet 
switching characteristics, more or less erodes physical real-world boundaries, making it 
extremely difficult to apply any existing legal jurisdiction. While virtual communities have 
found it necessary to create their own rules, 120 thus far the government, artists, and media 
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have been unable to put a stamp on the Internet through creative destruction. 121 So long as 

control remains widely dispersed, the Internet’s postmodern tendencies suggest the 

medium may resist such a creative destruction from taking place. 

Harvey believes we have transited from a modem to postmodern condition. While 

modernism attempted to transcend and counteract the ‘eternal and immutable’ elements of 

the ephermerality and fragmentation, “postmodern swims, even wallows, in the 

fragmentary and the chaotic currents of change as if that is till that there is.” 122 In addition, 

“the idea that all groups have a right to speak for themselves, in their own voice, and have 

that voice accepted as authentic and legitimate is essential to the pluralistic stance of 

postmodernism.” 123 In many ways, the number of Web pages and e-mail addresses in 

cyberspace^ conlin ue to expand and grow in connected, yet fragmented segments, as it is 

increasingly harder to catalog and local information on search engines. With the outgrowth 

of ISPs (Internet Service Providers) and new access initiatives in schools and libraries, 

more voices are gaining a presence on the Internet (although there is a long way to go to 

achieve equitable access, both domestically and globally). Thus, the Internet may be seen 

as swimming in fragmentary change, while providing new opportunities for groups 

organizations and individuals to express themselves. 

Concerned with critiquing assumed order and representation, Foucault warned 

against the limitations of modem language and culture. Before the 17th Century, order was 

constructed through resemblance — convenience, emulation, analogy, sympathy — all of 

which were grounded upon signatures. Semiology and hermeneutics were interwoven into 

the resemblances of objects are they are perceived; however, this interwoveness 

disappeared after the Classical Age. The role of language changed from describing what is 

before you to handling concepts as if they were neutral and transparent. Referring to 

classification methods of science, Foucault elaborates on the transformation: 

Every being bore a mark, and the species was measured by the extent of a 
common emblem. So that each species identified itself by itself, expressed 
its individuality independently of all others. ..but, from the seventeenth 
century, there can no longer be any signs except in the analysis of 
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representations according to identities and differences. That is, all designation 
must be accomplished by means of a central relation to all other possible 
designations. To know what properly appertains to one individual is to have 
before one the classification — or the possibility of classifying — all others . 124 

Disheartening to Foucault is what happens when something doesn’t fit neatly into any of 

the classifying criteria. The Other may become lost or misrepresented because language 

has become transparent and lost its descriptive role. Thus, discourses or discursive 

practices may set rules as to what is legitimized and what is cast into the eclipse. Foucault, 

saw the postmodernism movement as a realization of how modem notions of reason, as 

evidenced by law, science and philosophy, may by there very nature, ignore the Other. 

While the demographics of users may be critiqued , 125 Foucault would nonetheless 

be encouraged by the Otherness that is represented on *he Internet. The diversity of 

content available is far beyond the limiting discourses of the Enlightenment and science. 

Moreover, the lack of order generally displayed in cyberspace lends even greater support to 

Foucault’s overall implicit argument that we take order for granted as a given; instead, each 

culture may create its own order. Netizens in cyberspace are engaged in constructing and 

sorting out order through an abundance of information and voices. What’s unique about 

the new order, however, is that many of the modem and land-based elements of law and 

reason aren’t transparent or easily applicable in cyberspace. Rather, the Internet may be 

thought of as a pluralistic medium, one potentially encapsulating all of us as individuals. 

Conclusion: Using new principles & the First Amendment to embrace the 
expanding, new marketplace of ideas 

Thus far, legal scholarship and the Courts have only begun to scratch the surface on 

uncovering the layers of meaning that exist on the Internet. While laudable in their efforts 

to unpack the various technological and cultural characteristics of cyberspace, the 

contribution of this paper lies in its abilities to recognize postmodernism as an informative 

lens to view the communication environs that are being created by cyberspace, especially in 

terms of recognizing the Internet's tendencies to foster postmodern expression. 
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If one begins to cast the Internet as a reflection of a postmodern medium, then one 
may ponder the potential that exists for expression and, consequently, its implications for 
First Amendment jurisprudence and communications policy. The Communications 
Decency Act is one among many examples of the difficulties applying law to an 
international medium in which its users and technological features create its own virtual 
rules and borders. Traditional laws are met with tremendous resistance from users 
throughout the cyberspace community . 126 Even without this resistance, physical, real- 
world laws do not easily apply to a medium that knows no bounds or borders . 127 Thus, 
one must be careful in transferring and applying existing laws and norms to a medium like 
the Internet. 

Ironical 1 v, the First Amendment, itself a byproduct of rhe Enlightenment and 
modernist project may be used to combat legal dilemmas mat arise to ensure democratic 
expression in a postmodern medium, and, thus still serve as a fundamental guidepost for 
policy Allowing as many voices as possible on the Internet, though, will more than likely 
require a paradigm shift. To begin with, new malleable parameters for policy must 
recognize users and borders as ever-emergent. Terms to characterize the new “Internet as 
paradigm ” 128 may include: network of networks, infostructure, multimedia, access, 
amplify, accelerate, empower, distribute, connectivity, disintermediate, incubation, 
possibilities, resilience, adaptive, robust, open, decentralized, participatory, pluralism, 
diversity, interactive, personalized, self-organizing , 129 ever-emergent and marketplace(s) 
of ideas. 

Thus, reconceptualizing First Amendment jurisprudence should account for the 
positive attributes that postmodern tendencies offer in cyberspace. Because of its 
decentralized control, two-way interactivity, low barriers to entry, ability to eradicate 
physical borders and tendency to simulate participation among persons with diverse 
opinions, the Internet may be seen as the embodiment of the ever-emergent self, and 
therefore a new marketplace of ideas. As the terrain and scope of cyberspace increases — 
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some portend it to be the ‘killer application’ or ‘platform of the future’ — representation of 
the Other should rise significantly. 

With greater representation of the Other, a dynamic expansion of the marketplace of 
ideas may occur, especially if citizens are afforded access opportunities to remedy the 
current information gap and “digital divide .” 130 The Internet could potentially revitalize 
public discourse, even perhaps the public sphere. In short, the public sphere refers to 
public life . 131 Such life may include the involvement and participation in matters outside 
the home and office, public discussion about common concerns and even public spaces that 
provide congregation and impetus for such activities to occur. In theory, more diversity 
and public participation will result in cyberspace because of characteristics like user choice 
and interactivity, leading to the establishment of new 'irtual spaces of discourse and pub’ic 
involvement. ’ 

At the very least, with access and training, individuals may create their own 
electronic printing presses through the construction of Web pages and communicate 
information to others via email, listservs, Usenet groups, and IRC. In other words, 
individuals would not be limited only to material that existed within the traditional mass 
media marketplace. With interactivity and choice, personal creation and dissemination 
would be included as valuable pieces of an immense electronic library of information — a 
radically different marketplace compared to the past. The First Amendment should be 
utilized to maintain such a prognosis, and consequently must be at the forefront to capture 
the cultural and technological potential of cyberspace. 

As demonstrated, one may see how different the world of cyberspace is compared 
to traditional media and their respective cultural uses. Transferring those differences is not 
an easy task. Arguably the communication of mediated expression has a pervasive 
presence in our lives, and as the information economy grows, many citizens will learn how 
to better utilize information. But more importantly, if policy proceeds correctly, the 
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general public may also have an unprecedented opportunity to express its views in a truly 
rich marketplace of ideas, as evident from the initial cultural signs of cyberspace. 

Recognizing access and expression in the expanding marketplace of ideas will not 
solve all societal ills. Admittedly, problems will arise in a competitive marketplace of 
ideas, just as they do in any market. Issues pertaining to education, literacy, 
commercialization and interconnectedness will need to be confronted. Utilizing the First 
Amendment in a manner that allows individuals to choose when, what, why, where and 
how they enter into interactive discourse is a substantially different and beneficial direction 
for policy makers to adopt. As we enter the new millennium, we have an opportunity to 
proceed with policies that will establish a more diverse and equitable expression of 
discourses within our society. - 1 wvhm* i 

So far scholars have only begun to unpack the cultural dimensions of cyberspace. 
The discussion presented signifies that we should move beyond the distinctions rooted in 
traditional First Amendment jurisprudential models. Undoubtedly it is important to 
recognize user choice and interactivity, decentralized control, diversity of content and the 
erosion of physical, geographic borders. But we also must not dismiss the various 
manifestations of postmodern culture on the Internet and other new technologies. 

In the same vein, it is also important to find a model that breaks away from the print 
tradition as our regulatory model and template. Although the print model has enjoyed the 
lightest controls on speech, conceivably it may not foster all of the potential benefits of 
cyberspace. Cyberspace is an entirely different world than that of print, and carries with it, 
greater speech-enhancing qualities. The print model does not explicitly account for the 
two-way interactivity of the Internet. In an Internet world, one may instantaneously 
redress grievances and publish his or her own ideas in a comparatively easy fashion. In 
addition, one may be able to increase his or her exposure to a greater diversity of 
information globally than what is available in the physical world. 
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Instead of relying on a physical, geographically-based print model, we must 
acknowledge that the medium-specific characteristics of the Internet deserve a unique 
jurisprudental model. While such a model may contain the functional equivalents of the 
speech-enhancing qualities of print, new elements should be created that account for the 
liberating qualities of a new communications environment that manifests postmodern 
expression. The First Amendment should be used as a template to place primarily focus 
on the ability of users to access and disseminate information freely, levying only limited 
constraints on categories of speech (e.g. libel and obscenity). In such a hybrid model, 
everyone becomes his or her own editor and publisher and is responsible for his or her 
own actions. 

If we deemicbmmunication and th** reception of ideas and information to be an 
integral part of our democracy, as well as a vital element to participation in the information 
society, then why wouldn’t we want to reach our potential of being more culturally diverse 
and liberating than ever before? A new marketplace of ideas may be imminent, but not 
unless we begin to reconceptualize how we envision our new mediated environments. 
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UA See Richard Dyer, White, 29 SCREEN 44-64 (1988); Richard Dyer, Introduction, in The Matter of 
Image: Essays on Representation 1-5 (1993).; bell hooks, Eating the Other: Desire and Resistance, in 
Black Looks: Race and Representation 21-39 (1992). 

115 William Gibson, Neuromancer (1984). 

116 See Harvey, supra note 111 at 10. 

117 Id. at 11. 

118 Id. at 13. 

119 Id. at 16-17. 

120 See Elizabeth Reid, Virtual Worlds: Culture and Imagination, in Cybersociety: Computer- 
Mediated Communication and Community 164-183 (Steven Jones ed.) (1995). 

121 For an interesting perspective on how the establishment of “code” may establish governance of the 
Internet in lieu of traditional regulation, see generally Lawrence LessiG, Code and Other Laws of 
Cyberspace (1999). 

122 See Harvey, supra note 111 at 44. 

123 Id at 48. 

124 See Foucault, supra note 113 at 144. 

125 See supra note 58. 
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Abstract 



Contracting the News: 

A Study of Online News User Agreements 

The terms of user agreements on news Web sites represent a new paradigm in the 
distribution of news. Rather than selling news to readers, today’s online publishers 
provide content in exchange for agreement to the conditions of a user agreement. This 
study examines the provisions in online news user agreements. It finds that such 
agreements threaten the free flow of information by duplicating or exceeding protections 
provided by copyright law and will be strengthened by new Uniform Commercial Code 
legislation. 
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Your Sunday newspaper arrives in its usual plastic bag, but today you notice 

something different: the bag is sealed by tape and through the plastic, a warning cautions 

that breaking the seal will signify your consent to the following provisions: 

•This newspaper is intended for your personal, noncommercial use. 

• You may not modify, publish, transmit, reproduce, create new works from, 
distribute, perform, display or in any way exploit the content. 

•This newspaper does not represent or endorse the accuracy or reliability of the 
content, nor does it guarantee timely delivery. 

Although it is unlikely your newspaper will arrive “shrinkwrapped” any time 
soon, the contracting of news and information is a growing phenomenon. 1 Of the nation’s 
1,489 daily newspapers, more than 950 have Internet news sites, 2 the majority of which 
come with user agreements. User agreements are contracts that specify the conditions 
under which a user may read news, look up stock quotes, browse news photos, and 
participate in interactive news chat rooms. 



1 “Shrinkwrapping” is a reference to the plastic covering of software packages and the written licenses for 
use of the product that become effective as soon as the customer tears the plastic covering. Its cousin, 
“webwrapping,” refers to the user agreement licenses on Web sites, usually found at the bottom of most 
home pages in small type. Scholars have argued that such licenses deny consumers an opportunity to review 
products before agreeing to the terms of their use, thereby redefining the standard offer and acceptance 
provisions of contract law. See Mark A. Lemley, Beyond Preemption: The Law and Policy of Intellectual 
Property, 87 CALIF. L. REV. Ill (1999). 

2 Newspaper Association of America, Facts About Newspapers (visited Dec. 4, 1999) 
<http://www.naa.org>. 
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The contracting of news on the Web represents a fundamental shift in the way 
consumers receive their news. Rather than engaging in a traditional sale of 
information — in which the publisher receives payment for a printed newspaper — 
today’s online news publishers provide free content in exchange for tacit agreement to an 
online user agreement. Under such agreements, news consumers no longer purchase a 
tangible newspaper; they are given a limited license to access news content, provided 
they play by the rules. 

Scholars argue that such provisions violate existing copyright law by restricting 
the reuse of materials that are either in the public domain or protected by the fair use 
doctrine . 3 They also express concern that such contracts run the risk of “preempting” 
federal copyright law, which is prohibited . 4 And they fear that such agreements aren’t 



3 The doctrine of fair use, adopted from English common law and enacted into law by Congress in 1976, 
governs the use of a first author’s work by a subsequent author without the former’s consent The factors 
for determining fair use are: (1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the 
amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the 
effect of the use upon the potential market for or value of the copyrighted work. See U.S.C. § 107 (1990). 

4 Preemption is a “doctrine adopted by the U.S. Supreme Court holding that certain matters are of such a 
national, as opposed to local, character that federal laws preempt or take precedence over state laws. As 
such, a state may not pass a law inconsistent with the federal law.” BLACK’S Law DICTIONARY 1 177 (6 lh ed. 
1990). Section 301 of the federal Copyright Act, the preemption clause, prohibits any “legal or equitable 
rights (under state law) that are equivalent to any of the exclusive rights within the general scope of 
copyright as specified by section 106 in works of authorship that are fixed in a tangible medium of 
expression and come within the subject matter of copyright as specified by sections 102 and 103.” 
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agreements at all. With provisions that demand acceptance before a consumer has an 
opportunity to review the product, the agreements “redefine what constitutes a contract.” 5 

A 1996 Seventh Circuit Court of Appeals decision, ProCD, Inc. v. Zeidenberg, 6 
has had a major impact on the debate. That decision upheld the use of a shrinkwrap 
license and ruled that such contracts do not preempt federal copyright law. ProCD, a 
manufacturer of computer software, compiled information from more than 3,000 
directories into a telephone book database called SelectPhone. The database contained 
approximately 95 million listings that were marketed to commercial and private users. 
Matthew Zeidenberg bought a private user package, but violated the shrinkwrap license 
by using the listings for a database he constructed and made available over the Internet. 

ProCD sued Zeidenberg for copyright infringement and breach of the shrinkwrap 
license agreement. Zeidenberg argued the terms of the license were not enforceable 
because he did not agree to them and was unable to review them before using the 
product. The district court ruled in Zeidenberg’s favor, stating that shrinkwrap licenses 
whose terms are hidden inside the box are unenforceable. The district court also ruled 
that the contract was a violation of copyright law under the preemption clause. 



5 Lemley, supra note 1, at 1 19. 

6 86 F.3d 1447 (T Circuit 1996). 
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But the Seventh Circuit court reversed, holding that the shrinkwrap license was 
enforceable. The court said that even though Zeidenberg was unaware of the terms of the 
agreement until after the sale was made, the contract was valid because he had agreed to 
the terms of the license by his conduct. In essence, his purchase of the software 
constituted his consent to the agreement. 

In a response that may strengthen the ProCD decision, the drafters of the Uniform 
Commercial Code 7 have proposed the Uniform Computer Information Transactions Act 
(UCITA), also known as Article 2B. 8 Article 2B would lend further support to shrinkwrap 
and user agreements by specifying standards for such agreements, placing more power in 



7 The Uniform Commercial Code was enacted by the National Conference of Commissioners on Uniform 
State Laws (NCCUSL) and the American Law Institute (AU) “to bring a greater level of certainty and 
predictability to an increasingly national commercial system. ... In many ways the UCC seeks primarily to 
give state sanction to private rules developed by merchants.” The UCC details the rules of proper 
commercial conduct. It has been enacted in every state except Louisiana, as well as the District of 
Columbia and the Virgin Islands. The primary UCC statute is called Article 2. See CLAYTON P. Gillette 
and Steven D. Walt, Sales Law: Domestic and International 1 (1999). 

8 Article 2B seeks to establish “uniform rules for the intangible subject matter involved in computer 
information transactions on the Internet and elsewhere,” covering contracts in computer information. 
Among the provisions the 211-page proposed law addresses: (1) Digital signatures and adequate consent to 
a contract; (2) Warranties attached to digital products; (3) Choice-of-law rules in Internet transactions; (4) 
Handling of damages, releases, refunds and inspection of digital products. Article 2B was recently adopted 
by the Virginia state legislature, to the dismay of many intellectual property scholars. See Carlyle C. Ring, 
Jr., & Raymond T. Nimmer, Series of Papers on UCITA Issues (visited Nov. 4, 1999) 

<http: II www.nccusl.org>. 



9 Under the U.C.I.T.A., a user “manifests assent” to a contract if he “intentionally engages in conduct or 
makes statements with reason to know that the other party or its electronic agent may infer from the 
conduct or statement that the person assents to the record or term.” See U.C.I.T.A. §112 (a)(2). 
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the hands in the copyright holder. Although Article 2B calls for an opportunity for users 
to review contract terms, it does not require a formal acknowledgment of the terms. 9 

The increasing popularity of these user agreements creates new issues for both the 
Web site producer and his audience. The purpose of this paper is to explore the changing 
nature of access to news by examining the specific provisions of online news user 
agreements and the potential impact on news consumers in the wake of ProCD and the 
UCITA proposal. The trend toward licensing access to news may have the effect of 
limiting the fair use and free flow of information in a way previously unseen in the 
distribution of news. 

Literature Review 

Most scholars were disturbed by the court’s decision in ProCD , and most 
objected to the standards proposed in Article 2B. A search of the literature on the court’s 
decision and the Article 2B proposal revealed 38 scholarly articles within the last two 
years, most fearing that such agreements alter the balance of copyright law in the 
copyright holder’s favor. 

Scholars point to three problems with ProCD and Article 2B. First, scholars say 
both undermine the marketplace of ideas and the free exchange of information. Secondly, 
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